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IN THE 

OInurt of Appfalo 
of the Biatrirt of (UnUrmbia 

January Term, 1923 


No. 3929 


SUSAN WHITNEY DIMOCK, 

Appellant, 


vs. 


W. F. ROBERTS COMPANY, a Corporation, 

Appellee. 


Appeal From the Supreme Court of the District 

of Columbia. 


SUPPLEMENTAL BRIEF FOR APPELLANT 

The appellant desires to supplement her original 
brief by discussion of two points only. 

1. With regard to the effect of an account 
stated, it is a well established rule that “a stated 
account is only prima facia evidence of its correct¬ 
ness” (Perkins vs. Hart, 11 Wheat. 237; 1 Corpus 
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Juris, 709; 1 Am. and Eng. Encyc. of Law, 458; 
and cases cited). In other words the establish¬ 
ment of an account stated is simply the effect of 
shifting the burden of proof from the plaintiff to 
the defendant, and no more. That is to say, in 
suing upon an open account the burden of proof 
of the correctness and reasonableness of every item 
is upon the plaintiff, whereas in suing upon a 
stated account the burden is upon the defendant 
to prove the incorrectness of any item which may 
be incorrect. (Wiggins vs. Burkham, 10 Wall. 
129.) 

The charge of the Court to the jury gave an 
entirely different and erroneous exception of the 
law with reference to this subject, as it in effect 
instructed the jury that if they found the facts to 
be such as to create an account stated this would 
conclusively establish the defendant’s liability, ex¬ 
cept for the one possible element of fraud which 
does not enter into this case. In view of this com¬ 
plete misconception of the law by the Court, which 
was of the utmost materiality in the case, it would 

seem to be the clear dutv of this Court to reverse 

%/ 

the case on this ground. 

2. In the last line of appellee’s brief it is 
pointed out that “no request for such instruction 
(with regal’d to authorization of the agent as a 
condition precedent to an account stated in this 
case) was made and no exception was taken to the 
Court’s charge.” Both of these statements are 
true, but both are immaterial. If the law was in- 
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correctly stated by the Court in its charge to the 
jury, this was error, regardless of whether a proper 
instruction was framed and presented to the Court 
on the subject. As to the failure to except to the 
Court’s charge, this was clearly unnecessary after 
the colloquy between the Court and counsel for the 
appellee reported on page 22 of the record and 
page 5 of appellee’s brief. In this colloquy both 
of the material questions in the case, agency and 
account stated, were referred to in general terms 
by the Court and counsel for the appellant noted 
and exception to the Court’s construction of the 
law, thereby laying the foundation for an appeal 
based upon this alleged misconduct. The appellee 
also took an exception at this point upon a similar 
ground, and these were the only exceptions in the 
case, which would seem to clearly indicate that 
both sides considered that the ruling of the Court 
at this point constituted the properly appealable 
ruling on the points as to which the vital difference 
between the parties existed. 

Respectfully submitted, 

H. Ralph Burton, * 
Charles S. Baker, 
Tench T. Marye, 

Attorneys for Appellant. 





